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L INTRODUCTION

This case presents the issue of whether the State of
Washington has subject matter jurisdiction to prosecute the
Petitioner; an enrolled member of the Confederated Tribes and
Bands of the Yakama Nation (“Yakama Nation”). The
Petitioner was cited by agents of the Washington Department of
Fish and Wildlife (“WDFW”) for violations of state fisheries
regulations within an area known as the Maryhill Treaty
Fishing Access Site. The State claims that it has criminal
jurisdiction under RCW 37.12.010, which was authorized by
Congress pursuant to Public Law 280. However, the Supreme
Court of Washington has visited this issue before, in the context
of a similar Indian treaty “in-licu” site, and ruled that the State
has no such jurisdiction. Because the facts and legal issues are
virtually the same in this case, the Court’s answer to the
question presented should Be the same — the State has no
jurisdiction. Moreover, language in the relevant statutes

indicate that they do not apply to regulation of Indian treaty



fishing rights, and any automatic assumption of criminal
jurisdiction over the Petitioner regarding his treaty fishing

activities is therefore not authorized.

II.  ASSIGNMENT OF ERROR

The Superior Court for Klickitat County erred in entering
its order of April 1, 2009, which: 1) reversed a decision by the
District Court of Klickitat County granting the petitioner’s
motion to dismiss for lack of jurisdiction, and 2) remanded the

case to the District Court for further proceedings.

ISSUE PERTAINING TO ASSIGNMENT OF ERROR

Does the State of Washington have authority, pursuant to
RCW § 37.12.010, to assume criminal jurisdiction over the
Petitioner, an enrolled member of the Yakama Nation, in
‘connection with his exercise of Indian treaty fishing rights

within the Maryhill Treaty Fishing Access Site?



Il STATEMENT OF THE CASE
A. TREATY FISHING ACCESS SITES

In 1938, construction of Bonneville Dam was
completed on the Columbia River. The filling of the
Bonneville pool resulted in the inundation of countless usual
and accustomed fishing places reserved by treaties signed by
the United States and four federally recognized Indian tribes
in 1855. S. Rep. No. 577, 100" Cong., 2™ Sess., 43, reprinted
in 1988 U.S.C.C.AN.,, Vol. 6, 3908; Appendix A-10. In
1939, an agreement was reached between the U.S. Department
of War and three of the tribes wherein the Army Corps of
Engineers wbuld acquire over 400 acres of land and develop
them as “ih-lieu” fishing sites, to be ultimately administered
by the Bureau of Indian Affairs (“BIA”) for the “permanent

use and enjoyment” of the tribes.' 7d,

! The tribes are the Confederated Tribes and Bands of the Yakama Nation, the

Confederated Tribes of the Umatilla Indian Reservation, and the Confederated Tribes of
the Warm Springs Reservation of Oregon.



This agreement was ratified and enacted by Congress as
one of many appropriations provisions in § 2 of the River and
Harbor Act of 1945, Pub. L. No. 79-14, § 2, 59 Stat. 22. The
- legislation specified that the sites “shall be subject to the same
condiﬁons, safeguards, énd protections as the freaty fishing
grounds submerged or destroyed.” Id.; see also Sohappy v.
Hodel, 911 F.2d 1312, 1317 (9™ Cir. 1990). An initial amount
of §50,000.00 was authorized for the project, but this budget
was eventually raised to $185,000.00. Pub. L. No. 84-62, 69
Stat. 85 (1955). Five “in-lieu” sites totaling 40 acres were
acquired by the Corps with these funds. S. Rep. No. 577 at
44; Appendix A-10. These sites are Little White Salmon (also
- known as Cooks Landing), Big White Salmon (also known as
Underwood) and Wind River in Washington, and Cascade
Locks and Lone Pine in Oregon. In 1967 the BIA
promulgated regulations governing use of the five sites, which
restricted access fo enrolled members ‘of the Yakama Nation,

the Umatilla Tribe, the Warm Springs Tribe, and “such other



Columbia River Indians, if any, who had treaty fishing rights
at locations inundated or destroyed by Bonneville Dam.” 25
CFR § 248.2; 32 Fed. Reg. 3945.

After 1945 two more dams were completed on the
Columbia River, The Dalles in 1957 and John Day in 1971;
construction and operation of these dams resulted in more
losses of treaty fishing sites and Indian villages on the River.
S. Rep. No. 577 at 44; Appendix A-11. In another scttlement
with the tribes in 1972 (this one from a lawsuit filed by the
Umatilla Tribe), the United States agreed to recommend to
Congress legislation authorizing the Corps to acquire more
lands for additional fishing sites. Id. Although a bill was
forwarded to Congress in 1974, no action was taken, and
many years passed without any legislation. Id.

In 1988 Congress finally enacted Title IV of Public Law
100-581. 102 Stat. 2944; Appendix B. The Senate Select
Committee on Indian Affairs described its primary purposé as

follows:



Title IV of H.R. 2677 provides a vehicle for the United
States to satisfy its commitment to the Indian tribes
which exercise fishing rights on the Columbia River
and whose traditional fishing places were inundated by
flooding caused from the construction of the Bonneville
Dam. The provision designates certain sites and
authorizes the acquisition of additional sites from
willing sellers to allow more and better access to the
river for Indian and non-Indian fishermen, to ease
tensions between the Indian and non-Indian fishermen
and to ease overcrowding of access sites by fishermen
and recreationists along the Columbia River.

- S. Rep. No. 577 at 22; Appendix A-3. Title IV was
substantially similar to the 1945 act, yet provided far more
detail. The statute authorized the Corps to improve certain
federally owned lands adjacent to the Columbia River
(identified on a map) “to provide access to usual and
accustomed fishing areas and ancillary fishing facilities” for
members of the tribes, which now included the Nez Perce
Tribe as well as the Yakamas, Umatillas, and Warm Springs.
Pub. L. No. 100-581, § 401(a), 102 Stat. 2944 (1988),
Appendix B-1. Congress also directed the Corps to acquire at

least six more sites adjacent to the Bonneville pool. Id., §



401(b)(1). Like the previous “in-lieu” legislation, the 1988
statute authorized the Corps to improve and maintain the
fishing sites and then transfer them to the Department of tﬁe
Interior to be held in trust for the benefit of the tribes. Id., §
401(b)(2). The existing in-lieu sites also were slated for
immprovements. Id., § 401(b)(3). Although the costs of the
improvements were to be treated as normal “project costs” of
the Corps’ Portland District, Congress did appropriate $2
million for land acquisition. 7d., § 401(d).

In addition, the final section of Title IV contained a
provision that reads as follows:

Nothing in this Act shall be construed as‘ repealing,

superseding, or modifying any right, privilege, or

immunity granted, reserved, or established pursuant to

treaty, statute, or Executive order pertaining to any

Indian tribe, band, or community.
Id., § 401(f). The Senate Report for the bill that became Title
IV explained that this subsection in part “provides that this

Section does not affect the legal status of the existing in-lieu

sites and further assumes that the legal status of the newly



provided in-lien sites will be entirely consistent with those of
existing sites.” S. Rep. No. 577 at 31; Appendix A-8. These
new sites became known as “Treaty Fishing Access Sites”
(“TFAS™).  Twenty-three TFAS were designated by the
Corps of Engineers. Appendix A-13. Subsequent technical
amendments to Title IV clarified the locat.ion of the- Treaty
Fishing Access Sites, including the Maryhill TFAS. Pub. L.
No. 104-303, § 512, 110 Stat. 3762 (1996); Appendix C.

In 1997, the Bureau of Indian Affairs promulgated
regulations regarding use of the TFAS, restricting such use to
enrolled members of the four treaty tribes designated in the
statute, including the Yakama Nation. 25 CFR § 247 .2(b);7 25
CFR § 247.3; 62 Fed. Reg. 50868. Under these regulations
the Treaty Fishing Access Sites are under the direct control of
the Portland Areé Director of the Bureau of Indian Affairs
(now the Northwest Area Director). 25 CFR § 247.2(c). The
supp.lementary information to the final rule in the Federal

Register states that “the Bureau agreed that the States do not



have regulatory jurisdiction or authority over the in-lieu
fishing sites.” 62 Fed. Reg. 50867. However, the regulations
do permit state officials to check tribal fishermen for tribal

enrollment cards only. 25 CFR § 247.4(b).

B. PUBLIC LAW 280

On August 15, 1953, Congress enacted Public Law 280,
which granted criminal jurisdiction “over offenses committed
by or against Indians in the areas of Indian country” to five
states.” Pub. L. No. 83-280, § 2 (a), 67 Stat. 588 (1953);
Appendix D-1; 18 U.S.C. § 1162(a). The Iﬁain purpose of the
statute was to address the perceived problem of lawlessness on
Indian reservations by ceding federal control over public
safety to the states. HR. Rep. No. 848, 83 Cong., Ist Sess.,
3, reprinted in 1953 U.S.C:.C.A.N. 2409, 2411; see also Bryan

v. ltasca, 426 U.S. 373, 379, 96 S.Ct. 2102, 2106, 48 1..Ed.2d

® The statute also granted to the states jurisdiction over civil causes of action arising in

Indian country to which Indians are parties. Pub. I.. No. 83-280, § 4 (a), 67 Stat. 588; 28
U.S.C. § 1360(a).



710, 715 (1976). Within the five “mandatory” states, the
legislation expressly made inapplicable the federal criminal
jurisdiction that had previously existed in Indian country
under the General Crimes Act (18 U.S.C. § 1152) and the
Major Crimes Act (18 U.S.C. § 1153). Pub. L. No. 83-280, §
- 2(c); as amended 18 US.C. § 1162(c); Appendix D-2.
Although the State of Oregon was included as a “mandatory”
P.I.. 280 state, the statute exempted the Warm Springs
Reservation because of opposition from the tribal government
there. I1.R. Rep. No. 848 at 5, 1953 U.S.C.C.A.N. at 2413; 18
U.S.C. § 1162(a); see also Anderson v. Gladden, 293 F.2d
463, 466 (9" Cir. 1961), cert. denied, 368 U.S. 949 (1961).

In addition to the five origiﬁal states, P. L. 280 also
- authorized other states to assume criminal jurisdiction over
Indian country if they chose to do so. Pub. L. No. 83-280, §§
6-7; Appendix D-3. Section 6 spelléd out procedurés for
states to amend their constituﬁons or existing statutes to

assume criminal jurisdiction over Indian country. Id. Section

10



7 permitted states to “assume jurisdiction at such time and in
such manner” as they choose. /d. These provisions together
have been interpreted as permitting states to assume only
“partial” criminal jurisdiction over Indian country within their
borders as long as they do so in conformity with state laws
and procedures. Washington, et. al. v. Confederated Bands
and Tribes of the Yakima Indian Nation, 439 U.S. 463, 484-
499, 99 5.Ct. 740, 753-760, 58 L.Ed.2d 740, 758-767(1979).
In 1968 Congress repealed § 7 pursuant to Title IV of the
Indian Civil Rights Act (ICRA), supplanting it with a
provision requiring the consent of respective Indian tribes
before a state may assume criminal jurisdiction in Indian
country. Pub. L. No. 90-284, § 401(a), 82 Stat. 78 (1968)
(codified at 25 U.S.C. § 1321(a)-), § 403(a), 82 Stat. 79.>
Before passage of ICRA, and in contrast with Oregon,

the State of Washington became a “partial P.L. 280" state. In

3 The enactment of Public Law 280 and its amendments is discussed in Goldbere, Public
Law 280: The Limits of State Jurisdiction Over Reservation Indians, 22 U.CL.A. 1. Rev.
535 (1975).

11



1963 the Washington Legislature enacted Chapter 36, which is
codified at RCW 37.12.010. The text of the statute reads in

relevant part as follows:

The State of Washington hereby obligates and binds
itself to assume criminal and civil jurisdiction over
Indians and Indian territory, reservations, country, and
lands within this state in accordance with the consent of
the United States given by the act of August 15, 1953
(Public Law 280, 83" Congress, 1st Session), but such
assumption of jurisdiction shall not apply to Indians
when on their tribal lands or allotted lands within an
established Indian reservation and held in trust by the
United States or subject to a restriction against
alienation imposed by the United States, unless the
provisions of RCW 37.12.021 have been invoked,
except for the following:

(1) Compulsory school attendance;

(2) Public assistance;

(3) Domestic relations;

(4) Mental illness;

(5) Juvenile delinquency;

(6) Adoption proceedings;

(7) Dependent children; and

(8) Operation of motor vehicles upon the public
streets, alleys, roads, and highways.. ..

Laws of 1963, ch. 36, § 1; RCW 37.12.010. The statute
amended a previous enactment from 1957, which had

authorized full P.L. 280 jurisdiction only if an Indian tribe

12



petitioned the governor to do so; the 1963 act kept this
provision (codified as RCW 37.12.021). Laws of 1957, ch.
240, § 2; Lawé of 1963, ch. 36, § 5.

Three years later, the U.S. Court of Appeals for the
Ninth Circuit, on petition for rehearing, held that the
provisions of RCW 37.12 were validly enacted pursuant to
tederal law. Quinault Tribe of Indians v. Gallagher, 368 F.2d
648, 657 (9™ Cir. 1966), cert. denied, 387 U.S. 907 (1967). In
1979, the U.S. Supreme Court held likewise, ruling that by
assuming only “partial” criminal jurisdiction over Indian
country, “Washington has done no more than refrain from
exercising the full measure of allowable jurisdiction without
consent of the tribe affected.” Yakima Indian Nation, 439
U.S. at 495, 99 S.Ct. at 758, 58 L..Ed.2d at 764. To date the
Yakama Nation has never consented to full P.L. 280

a4
Jurisdiction.

4 A brief history of the Yakama Nation’s opposition to both P.L. 280 and RCW 37.12 is
contained in Public Law 280: the Status of State Legal Jurisdiction Over Indians Afier
Washington v. Confederated Bands and Tribes of the Yakima Indien Nation, 15 Gonzaga
Law Rev. 133, 149-161 (1980).

13-



In addition, both the 1957 and 1963 state statutes
contained the following qualifying language:

Nothing in this Chapter shall authorize the alienation,
encumbrance, or taxation of any real or personal
property, including water rights and tidelands,
belonging to any Indian or any Indian tribe, band or
community that is held in trust by the United States or
is subject to a restriction against alienation imposed by.
the United States; or shall authorize regulation of the
use of such property in a manner inconsistent with any
federal treaty, agreement, or statute or with any
regulation made pursuant thereto... or shall deprive any
Indian or any Indian tribe, band, or community of any
right, privilege, or immunity afforded under federal
treaty, agreement, statute, or executive order with
respect to Indian land grants, hunting, trapping, or
fishing or the control, licensing, or regulation thereof.

Laws of 1957, ch. 240, § 6; Laws of 1963, ch. 36, § 4; RCW
37.12.060 (entitled “Chapter limited in application”). The
wording of this provision is substantially similar to language
included by Congreés in the text of P.L. 280. Pub. L. No. 83-
280, § 2(b); Appendix D-1; 18 U.S.C. § 1162(b); see also
Menominee Tribe of Indians v. United States, 391 U.S. 404,

410-411, 88 S.Ct. 1705, 1710, 20 1..Ed.2d 697, 702 (1968).

14



C. PROCEDURE IN THE COURT BELOW

The following facts are not disputed by the State. The
Maryhill TFAS 1is located within Klickitat County. On June
25, 2008, Pectitioner, an enrolled member of the Yakama
Nation, was conducting Indian treaty commercial fishing on
the Columbia River. After Petitioner landed his boat at the
Maryhill TFAS, he was approached by officers of the WDFW.
The officers cited the Petitioner for unlawful use of a net to
take fish in the second degree under RCW 77.15.580. CP11.

‘The District Court of Klickitat County orally dismissed
the citation for lack of jurisdiction on October 21, 2008. CP
10. On appeal by the State, the Superior Court issued a
written opinion on April 1, 2009, reversing the District Court

and remanding for further proceedings. CP 46-51.

IV. SUMMARY OF ARGUMENT
The court below based its opinion on the Washingion

Supreme Court’s holding in State v. Cooper, concluding that

15



the State has criminal jurisdiction pursuant to RCW 37.12.010
to cite the defendant for violations of the State’s fisheries code
within the Maryhill Treaty Fishing Access Site because it is not
an “Indian reservation” for purposes of the statute, However,
the court’s reliance on Cooper is misplaced because the facts of
the instant case more closely resemble those in the Supreme
Court’s decision in State v. Sohappy, which held that the Cooks
Landing “in-lieu” fishing site was indeed an “Indian
reservation.” Under the principle of stare decisis, Sohappy
controls. The Maryhill site’s status as a congressionally
authorized treaty fishing area precludes state criminal
jurtsdiction over the defendant.

In addition, Congress in enacting Public Law 280 did not
authorize criminal jurisdiction by the State over exercise of
treaty fishing rights within a TFAS. Both P.L. 280 and RCW
37.12.060 state that nothing in the statutes shall deprive any
Indian or Indian tribe of any right afforded under federal rtreaty

with respect to fishing or regulation thereof, Under the canons

16



of construction regarding Indian statutes this language should
be construed as exempting any regulation of Indian treaty
fishing from the State’s criminal jurisdiction under RCW
37.12.010. The Court should therefore reverse the decision of
the court below and remand this case for an order affirming the

trial court’s dismissal.

Y. ARGUMENT
A.STATE V. COOPER DOES NOT CONTROL THIS

CASE BECAUSE THE MARYHILL TREATY

FISHING ACCESS SITE HAS THE SAME LEGAL

STATUS AS THE IN-LIEU FISHING SITE THAT THE

SUPREME COURT HELD IS AN “INDIAN

RESERVATION” UNDER RCW 37.12.010.

This Court has held that the State has criminal
jurisdiction over all Indians on deeded fee lands within the
boundaries of an - Indian reservation. State v. Flett, 40
Wash.App. 277, 283, 699 P.2d 774, 778 (1985). Conversely,

State assumption of such jurisdiction does “not apply to Indians

when on their tribal lands or allotted lands within an established

17



Indian reservation and held in trust by the United States or
subj eét to a restriction against alienation imposed by the United |
States.” RCW 37.12.010. Crimes by Indians on allotted Jands
held in trust by the United States which are not “within an
established Indian reservation” are subject to state criminal
jurisdiction under the statute. State v. Cooper, 130 Wn.2d 770,
776, 928 P.2d 406, 409 (1996). The Supreﬁe Court of
Washington has also held that RCW 37.12.010 does not apply
to a federally controlied “in-lieu” fishing site on the Columbia
River because it is “within an Indian reservation.” State v.
Sohappy, 110 Wn.2d 907, 911, 757 P.2d 509, 511 (1988).

The Sohappy court based its decision on a ruling by the
Ninth Circuit Court of Appeals that the same site, Cooks
Landing, was an “Indian reservation” for purposes of federal
prosecution under the Lacey Act.” United States v. Sohappy,
770 F.2d 816, 823 (9™ Cir. 1985), cert. denied, 477 U.S. 906

(1986); 18 U.S.C. § 1151(a). The Ninth Circuit court relied on

* The Cooks Landing in-lieu site is formally named “Little White Salmon.”

18



a U.S. Supreme Court decisién defining an “Indian reservation”
as land that “had been validly set apart for the use of the Indians
as such, under the superintendence of the Government.” United
States v. Pelican, 232 U.S. 442, 449, 34 S.Ct. 396, 399, 58
L.Ed. 676, 679 (1914). Finding the federal cases “persuasive,”
the court in State v. Sohappy determined that, although the
Cooks Landing site was not part of the Yakama Reservation
under the treaty of 1855, “it is part of a reservation for purposes
of application of our state jurisdiction statute.” Sohappy, 110
Wn.2d at 911, 757 P.2d at 511-512.

Despite this precedent, the court below ruled that the
Maryhill TFAS (where the Petitioner was cited by WDFW) was
not “within a reservation” for purposes of RCW 37.12.010,
relying on State v. Cooper. CP 51. Gleaning from thé Cooper
court that “the Sohappy decision applies only to the iCooks
- Landing site and does not apply to other off reservation fishing
sites held in trust by the United States,” the court below

concluded that “Cooper held that such off reservation sites are
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subject to the State’s criminal jurisdiction.” Id. Because the
Maryhill fishing site is “not within the boundary of the Yakama
reservation,” the court’s opinion determines that “the State does
have jurisdiction over Mr. Jim for the purpose of prosecuting
him under Washington law.” Id.

Examination of Cooper reveals that the case is vastly
dissimilar to the facts of this case as well as State v. Sohappy,
and it cannot be read to extend criminal jurisdiction to
congressionally designated treaty fishing access sites. In
Cooper a Nooksack Indian was prosecuted under state law for
child molestation on a trust allotment that was not part of any
congressionally established Indian off-reservation fishing site.
Cooper, 130 Wn.2d at 772, 928 P.2d at 407. Unlike Sohappy,
the land in question in Cooper was not subject to exclusive use
by Indian tribes for a particular purpose mandated by Congress
and reserved by treaties. In citing Sohappy, the Cooper court
was merely distinguishing the facts of the two cases, sfating that

“Sohappy does not, as Cooper suggests, hold that ‘reservation’
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“includes all lands held in trust for the benefit of Indians.” 1d,
130 Wn.2d at 778, 928 P.2d at 409-410. Cooper did not reach a
result contrary to Sohappy. Cooper notes that the Sohappy
decision was “clearly limited to the in-lieu fishing site in
question,” not trust lands in general. Id. The Cooper court
nowhere holds that the state somehow has criminal jurisdiction
over other congressionally established and federally owned and
controlled off-reservation Indian treaty fishing sites, including
the Maryhill TFAS. Id. The court was merely pointing out that
the allotment in Cooper was not an in-lieu fishing site, and the
facts were therefore inapposite. Language used by the
Washington Supreme Court must always be appraised in light
of the facts of the particular case and the specific issues
involved. Johnson v. Ottomeier, 45 Wn.2d 419, 421, 275 P.2d
723, 724 (1954).

In contrast to the facts of Cooper, the congressional
authorization for the Treaty Fishing Access Sites clearly

shows that the Maryhill TFAS is factually and legally
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indistinguishable from the facts of Sohappy. The Maryhill
TFAS must be considered an “Indian reservation” for
purposes of RCW 37.12.010. Like the original “in-lieu” sites,
the Maryhill site and other TFAS were established through
congressional‘ legislation which had as its purpose the
provision of fishing places for Indian tribes “whose traditional
fishing places were inundated by flooding caused from the
construction of the Bonneville Dam.” S. Rep. No. 577 at 22,
Appendix A-3. Significanily, the statute specifically states
that “nothing in this Act shall be construed as repealing,
superseding, or modifying any right, privilege, or immunity
granted, reserved, or established pursuant to treaty, statute, or
Executive order pertaining to any Ihdian tribe, Band, or
community.” Pub. L. No. 100-581, Title IV, § 401(f);
Appendix B-1. Ther Senaté Report accompanying the act
explains that this pfovision “assumes that the legal status of
the newly provided in-lieu sites will be entirely consistent

with those of existing sites.” S. Rep. No. 577 at 31, Appendix
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A-8. In other words, Congress intended that the Maryhill site
should have the same legal status as the fishing site at issue in
State v. Sohappy.

Like Cooks Landing, Maryhill and other TFAS are also |
owned and controlled exclusively by the United States in trust
through the Bureau of Indian Affairs, and non-Indians are not
allowed access. 25 CFR § 247.3. The BIA’s final rule in
1997 was accompanied by a statement from the agency that
“the States do not have regulatory jurisdiction or authority
over the in-lieu fishing sites,” including the TFAS. 62 Fed.
Reg. 50867. State ofﬁcials are only permitted to check tribal
fishermen for enrollment cards to ensure that non-Indians are
not using the gite. 25 CFR § 247.4(b).

Although the State may argue that both State v.
Sohappy and Cooper intended “reservation” status to only
apply to Cook;s Landing and no other federal treaty fishing
sites, such a position makes absolutely no sense and must fail.

When Sohappy stated that “our holding is narrowly limited to
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the in-lieu site here involved,” the court could not possibly
héve meant that it would not apply to the two other in-lieu
sites that already existed in Washington at that time (Wind
River and Underwood).® State v. Sohappy, 110 Wn.2d at 909,
757 P.2d at 510. In addition, any further such sites established
by Congress for the same purpose would presumably be
subject to the court’s holding. Under the doctrine of stare
decisis, a rule laid down in any particular case is applicable to
other cases involving identical or substantially similar facts.
Floyd v. Department of Labor and Industries, 44 Wn.2d 560,
5635, 269 P.2d 563, 566 (1954). Moreover, Congress made
quite clear in 1988 that the Treaty Fishing Access Sites are to
be treated no differently than those in-lieu sitgs authorized in
1945, S. Rep. No. 577 at 31, Appendix A-8. As a result, the

Marvhill fishing site should also be considered “reservation

¢ The court may not have been aware that there were other in-leu sites established by the

1945 statute, since they were not specifically named in the act. Pub. L. No. 79-14, § 2,
59 Stat. 22.
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land” exempt from state criminal jurisdiction under RCW
37.12,010,

The State may also argue that because the Maryhill
TFAS was set aside for a number of treaty tribes, it is
therefore not part of any specific tribe’s “reservation,” relying
on a decision by the Court of Appeals of Oregon regarding the
Celilo Village TFAS. See State v. Jim, 178 Or.App. 553, 559,
37 P.3d 241, 243 (2002). Aside from the fact that this Court is
certainly not bound by Jim, the facts and law in the Oregon
VJim case are also readily distinguishable.

Unlike  Washington’s  “partial”  assumption of
jurisdiction pursuant to P.L. 280, Oregon is a “mandatory”
P.L. 280 state. The only geographic exception to Oregon’s
assumption of full criminal and civil jurisdiction is the Warm
Springs Reservation. Pub. L. No. 83-280, § 2 (a); 18 U.S.C. §
1162(a); Appendix D-1. The court in Jim held that because
Celilo Villége was not within the boundaries of the Warm -

Springs Reservation as ratified by Cdngress, it did not fall
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within the specific geographic exception unique to Oregon.
Jim, 178 Or.App. at 559, 37 P.2d at 243. In contrast, under
Washington’s “partial” P.L. 280 jurisdiction, the legislature
chose to exempt all trust and restricted lands within any
“Indian reservation.” RCW 37.12.010. Under the
Washington‘ Supreme Court’s precedent, the term “Indian
reservation” includes all the in-lieu fishing sites, and should
also include the factually indistinguishable TFAS such as
Maryhill, where the Petitioner was citedL by WDFW in this
case. Statev. Sohappy, 1_10 Wn.2d at 911, 757 P.2d at 511.
Nevertheless, the State has takg:n the posttion that under
the U.S. Supreme Court’s decision in Nevada v. Hicks, the
State has a right to take enforcement action on trust lands
within Indian reservations for violations of state law off the
reservation. See Nevada v. Hicks, 533 U.S. 353, 363-364, 121
S.Ct, 2304, 2312, 150 L.Ed.2d 398, 410 (2001). Hicks is
distinguiéhable from this case because the Nevada state gamie

wardens in that case actually obtained search warrants from a
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tribal court before taking action, and were accompanied by
tribal police on the reservation trust land in question. /d., 533
U.S. at 356, 121 S.Ct. at 2308, 150 L.Ed.2d at 405. In the
Petitioner’s case the WDFW officers did not obtain such a
warrant, and were simply waitihg at the Maryhill TFAS for
the Petitioner to land his boat so that they could incidentally
inspect it. This type of enforcement presumes that the State
has criminal jurisdiction over Indian fishermen within a
reservation even before there is evidence of any violation;
there is no legal authority from Hicks that says that this broad
assumption of state jurisdiction is lawful,

Based on the facts and legal background of this case,
which virtually match those- of State v. Sohappy, the Court
should rule that Cooper is not controlling authority. As a
result, the Court. should hold that the Maryhill Treaty Fishing
Access Site is trust land “within an Indian reservation”- for

purposes of RCW 37.12.010, following Sohappy.
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B. REGULATION OF INDIAN TREATY FISHING IS
EXEMPT FROM THE STATE’S ASSUMPTION OF
CRIMINAL JURISDICTION UNDER RCW 37.12.060

Even assuming arguendo that the Maryhill Site is not
“within an Indian reservatidn,” Congress has not authorized the
State of Washington to assume any criminal jurisdiction over
exercise of Indian fishing rights. Both P. L. 280 and the state
statute that followed spediﬁcally state that nothing in the statute
“shall deprive any Indian or any Indian fribe, band, or
community of any right, privilege, or immunity afforded under
Federal treaty, agreement, .01' statute with respect to hunting,
trapping, or ﬁshinglor the control, licensing, or regulation
thereof.” RCW 37.12.060; 18 U.S.C. § 1162(b); see. also
Menominee Tribe, 391 U.S. at 410, 88 S.Ct. at 1710, 20
L.Ed.2d at 702. Wholly aside from the question of whether the
Maryhill site 1s “within an Indian reservation,” the State simply
cannot by its own statute assume criminal jurisdiction to

enforce state fishing laws against enrolled Yakama members

exercising their treaty fishing rights. The reference to
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regulation of treaty fishing rights in both 18 U.S.C. § 1162(b)
. and RCW 37.12.060 should be interpreted to mean, inter alia,
that the Yakama Nation’s exclusive right to regulate fishing by
its own enrolled members at all freaty fishing sites is not
abrogated or diminished by enactment of RCW 37.12.060. See
Settler v. Lameer, 507 F.2d 231, 237 (9" Cir. 1974) (by treaty
“the Yakima Indian Nation retained regulatory and enforcement
power with respect to tribal fishing at all “usual and accustomed
places’ off the reservation™). The Bureau of Indian Affairs in
promulgating its regulaﬁons governing the TFAS has accepted
this position as well. 62 Fed. Reg. 50867 (“the States do not
have regulatory jurisdiction or authority over the in-lieu fishing
sites”).

Although the State has authority under federal case law
to regulate Indian treaty fishing “in the interest of
cénser_vation,” this power was not automatically graﬁted by
Congress through P.L. 280. See State v. Reed, 92 Wn.2d 271,

276, 595 P.2d 916, 919, cert. denied, 444 U.S. 930 (1979);
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- Puyallup Tribe v. Department of Game of Washington, 391
U.S. 392, 399, 88 S.Ct. 1725, 1729, 20 L.Ed.2d 689, 694
(1968). Congress is presumed to have been aware of treaty
ﬁshing rights law at the time it enacted P.L. 280, See Tulee v.
State of Washington, 315 U.S. 681, 684, 62 S.Ct. 862, 864, 86
L.Ed. 1115, 1120 (1942). The State took the position in the
court below that this “conservation necessity” standard only
goes to the merits of the case and is not a jurisdictional issue.
Consequently, in order to argue that it has subject matter
jurisdiction in this case, the State must show that the language
of RCW 37.12.060 does not actually mean what it plainly says
— that criminal jurisdiction conferred by Congress on the State
of Washington “shall [not] deprive any Indian or any Indian
tribe, band, or community of any right, privilege, or immunity
afforded under Federal tréaty, agreement, or statute with respecf
to hunting, trapping, or fishing orrthe control, licensing,- or
fegulation thereof” This it cannot do. The state cannot show

that placing its officers at the Maryhill TFAS is consistent with
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the federal authorizé,tion and purpose for which such site (like
Cooks Landing) is held in trust by the United States for
exclusive use of Indians.

Even if the Court concludes that the statutory language
regarding treaty fishing in RCW 37.12.060 is ambiguous, such
terms must “be construed liberally, doubtful expressions being
resolved in favor of the Indians.” Bryan, 426 U.S. at 392, 96
S.Ct. at 2112, 48 L.Ed.2d at 723. This principle holds
particular force when applied to issues involving treaties and
associated Indian fishing rights. 7ulee, 315 U.S. at 684, 62
S.Ct. at 864, 86 L.Ed. at 1120 (*we must not give the treaty the
narrowest construction it will bear”). To interpret this
provision as permifting VState criminal jurisdiction over Indian
ﬁshihg also _1‘isks rendering it superfluous or void, which is
generally disfavqred in statutory construction. Cox v. Helenius,
103 Wn.2d 383, 387, 693 P.2d 683, 686 (1985) (“no part should
be deemed inoperative or superfluous unless the result of

obvious mistake or error’).
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Congress has expressed its intent that the State may not
assume criminal jurisdiction over Indians if it interferes with
tribal regulation of fishing rights protected by treaty, and the
Washington Legislature has followed suit. As a result,
assumption of criminal jurisdiction by the State of Washington
over the Petitioner to enforce RCW 77.15.580 within the
Maryhill TFAS has no ‘1ega1 authority under RCW 37.12.010. -
The courts below thereby lack subject matter jurisdiction to

entertain the State’s prosecution of the Petitioner in this case.

VL CONCLUSION

The Court should reverse the décision of the court below
for the reasons indicated in Part V, and remand the case for an
order affirming the trial court’s decision dismissing this case.

DATED this 25th day of September, 2009.

Respectfu bmitted,
//_

TOM ZEILMAN, WSBA #28470
Attorney for Petitioner
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P.L 100581, see page 102 Stat. 2938
DATES OF CONSIDERATION AND PASSAGE
House: Decernber 7, 1987: October f, 1988
Senate: October I, 1988

Housge Réport (Interior and Insular Affairs Cummittee)
No. 100-458, Nov, 20, 1987 [To accompany H.R. 26771

Senate Report (Indian Affairs Committee) No. 100-677,
Sept. 86, 1988 ['To accompany H.R. 26771

Cong. Record Vol. 138 (1987)
Cong. Record Vol. 184 (1988)

The Senate Report is set out below,

SENATE REPORT NO. 100-577

[page 1]

The Select Committee on Tndian Affairs, to which was referred
the bill (LR, 2677) to amend an Act to establish procedures for
review of Tribal constitutions and bylaws or amendments thersto
pursuant to the Act of June 18, 1934 (48 Stat. 987), baving consid-
ered the same, reports favorably thereon with an amendment.in
the nature of a substitute and recommends that the bill (as amend-
ed) do pass.

Purrose

Title I of HL.R. 2677 amends the Tndian Reorganization Act of
June 18, 1984 to provide guidelines for the Secretarial approval of
tribal constitutions submitted under Section 16 of the Act. Title II
of the Commitiee’s substitute bill includes & number of amend-
ments 0. other existing laws affecting Indinns, Title T{] will remedy
an error made by the U8, Department of the Interior in 1944,
which resulted in 560 acres of trust land being' alienated from an
enrolled member of the Blackfeet Tribe of Montana, without his
knowledge or consent; and Title IV provides for increased access to
usual and accustomed fishing sites for Columbia River treaty fish-

ing tribes,
Backarounn

., Title I of the bill amends Section 16 of the Indian Reorganization
Act of 1984, Section 16 gives tribes the option to reorganize their

tribal governments by adopting new tribal constitutions. Under the
" Act, such constitutiong— .
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1088, has committed to sell the 280 acres in question to Mrs, Munoz
for the sum of §79,4756.98, plus accrued interest at 10 percent per-
annum from dJuly & 1987, assuming there is no redemption by
third patties whereby Hancock does not acquire title to the prem--
ises. This sale would carry no title insurance with it and would be
subject to the 1987 and 1988 taxes, if any, .

Communications received by this -Committes .from the Depart-
ment of the Interior and the Department of Justice expressing the
views of the Administration are set forth in the section of this
report reserved for Executive Communications. Other important
cornmunications or documents are set forth below.

Consolidated agreed facts,—On August 21, 1986, the following
statement of ‘Copsolidated Agreed TFacts” was filed with the
United Btates District Court for the District of Montana in the case
of Renville v. The Blackfeet Tribe, ef ul., No. CV-84-041-GP."

[ * * R k] L
[page 217
* * ok % 7 *

Title IV of H.R. 2677 was added by the Committee in markup.
Offered by Senator Evans, it provides for the administrative trans-
fer of Federal lands at certain sites along the Columbia River to
the Department of the Interior for the use of Indian treaty fisher-
men to attain an equitable satisfaction of the United States' com-
mitment to provide lands for Indian treaty fishing in lieu of fhose
iﬁlundated by ficoding caused by the contruction of the Bonneville

am.

In the 185('s the Indians of the Northwest ceded tifle to ¢ertain
lands in the Columbia River bagin in exchange for a commitment
by the United States to protect and preserve the rights which the
Indians reserved to fish the Columbia River in their usual and ac-
customed fishing areas, The United States Supreme Court has
gince ruled that the Indiane’ right to fish in their ususal and accus-
tomed fishing areas includes the right to free and unencumbered
access to those sites. United States v. Windns, 198 U.B, 871 (1905).

In the 1880's the United States constructed the Bonneville Dami
on the Columbia River which caused the inundation of approxi-
.mately 40 of the Indiang' traditional fishing sites and severely re-
stricted access to much of the river. In 1939 g settlement agree-
ment between the treaty Indians and the United States provided
that the United States would provide more than:400 acres of lands
-at six described sites along the Columbia in lieu of those sites inun-.

-dated. To date, the United States has provided five sites totaling

. approximately 40 acres. These sites are currently referred to as

e e dDelien) sites. Subsequently, more dams were built on the. Colum-

- bia, including Dalles, John Day, énd McNary, causing the inunda-
tion of more fishing areas. _ . _

In 1978, as & result of litigation initiated by treaty tribes after
the United States proposed a project to alter the water levels of the
pools behind the dams, a settlement Order was entered by the U.S.
Distriet Court of Oregon. The judgment and order noted that the
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_ Secretary of the Army and the Secrstary of the Interior agreed to
propose legistation providing for the acquisition and improvement
of additional sites. The agreement of the two Departments fo pro-
pose this legislation was the key to attaining the tribes' consent in
the court order and project. Legislation was forwarded to the Con-
gress in 1974, but no action was taken by the Congress at that
time, and no legislation has been forwarded since that time.

Presently, all five existing in-lieu sites are within the Bonneville
Pool, ‘the demography of which forces access to these sites and
those upriver in the John Day, Dalles, and McNary Pools through
private lands and public parks, increasing tensions between the In-
dians and the generasl public and taxing public park facilities
which are not equipped for Indian treaty fishing activities, High-
ways, railroads, and fences further hinder access. Also, a phenome-
nal recent influx of windsurfing or boardsailing in the Columbia
Gorge has increased overcrowding and tensions. Finally, facilities
at the existing in-lieu sites are in dire need of repair.,

Title IV of H.R. 2677 provides a vehicle for the United States to
satisfy its commitment to the Indian tribes which exercise fishing
rights on the Columbia River and whose traditional fishing places
were inundated by flooding caused from.the construction of the
Bonneviile Dam. The provision designates certain sites and author-
izes the acquisition of additional sifes from willing sellers to allow

more and better access to the river for Indian and non-Indian fish- |

ermen, to ease tensions between the Indian and non-Indian fisher-
men. and o ease overcrowding of access sites by fishermen and re-
creationists along the Columbia River. A letter from Senators Hat-
field and Evans to the U.S. Army Corps of Engineers dated August
3, 1988 and the reply -from the Corps dated September 6, 1888
follow: .
_ . U.S. Senary, -
Szimcr CoMMITTER ON INDLAN AFFAIRS,
- , Washington, DC, August 3, 1988,

Major General HaTcH, ' '
Department of the Army, . . :

U.S. Army Corps of Engineers, Washington, DC." -

Desr MaJor GENERAL Harcw: As you may be aware, on April
19tH the Senate Select Committes on Indian Affairs held oversight
hearings on the management of Indian fisheries on the Columbia
River. At the hearing the Committee learned of the United: States’
unfulfilled obligation to provide fishing sites along the Columbia
River in lizu of sites inundated by construction of the Bonneville -
Dam. In his testimony before the Committee, Morgan R. Rees,
Deputy for Policy, Planning and Legislative Affairs, informed us
‘that the Corps would work to identify additional fishing sites and,
within its existing authority, to make additional sites dvailable for
Indian fishermen. - _ _ _ .

Our offices have since been in contact with the Corps™ district
office in Portland, Oregon to develop plans for transferring addi-
tional in-lieu sites to the Bureau of Indian Affairs as soon as possi-
ble. The district office accommodated members of our staffs on a .
recent visit to the Northwest concerning the in-lieu fishing sites.
We wish to-comamend the Corps for recognizing a continuing obliga-
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tion on the part of the United States to the treaty fishermen, a po-
sition which we believe hag a strong moral and legal basis.

We understand that the Corps has authority to transfer sifes
that the Corpe now owns administratively to the Department of In-
terior. Such a transfer normally requires an Environmental Assess-
ment but not an Environmental Impact Statement. Furthermaore,
we understand that, an exchange of lands necessary for project
purposes such as this may be entirely exempt from the EA and EIS
requirements. At the very least, because all the sites are currently
used as fishing sites by the treaty fishermen, the transfer should

. constitute no significant change in land use or environmental

impact.
The Portland District Office has undertaken s map study and
title searches o clarify the legal descriptions of the sites go that all

“interested parties are treated fairly. It is also our understanding

that should an EA be necessary, a first set of sites will be consoli-
dated into one EA tc expedite their transfer. . - -
We are most anxzious for the Corps to effectuate the transfer of

- sites before further temsion and overcrowding causes irreparable

harm to the many parties with an interest along the Columbia,
Please inform us of progress since the .Indian Affairs Committee
hearing on the Corps’ administrative transfer of the agreed upon
gites.

Also, please send us periodic updates and copies of any reports
being developed in conjunction with this project. We will greatly
appreciate the Corps’ continued diligent and cooperative efforts in
bringirég this project to fruition. C

_ incerely,
Mazrx O, HarreLp,
U.S. Senator,
Danigt J, Evans,
{7.5. Senaior.
* DEPARTMENT OF THE ARMY,
U.S. Army Corrs oF ENGINEERS,
- ‘ Washington, DC, September 6, 1988.
Bon. Danier J, Evans, C - ' "
U.8. Senate, - -
‘Washington, DC. : .

Drar Sexaror BEvaws: This is in response io your letter of
August 3, 1088, to Lisutenant General Hatch expressing interest in
the designation of additional in-lieu fishing sites on the Columbia

. River in Oregon and Washington. General Hatch has asked me to

respond on his behalf. The Army Corps of Engineers is aware of
the request of the Umatilla, Yekima, Warm Springs, and Nez

Perce’ tribes for additiona] in-lieu fishing sites, We share your con-
. carn_for_overcrowding which results from limited access to the
lands and waters of the Columbia River and increased use of the

river by both Indian fishermen and the general public.
We respectfully offer the following points of clarification regard-

ing any continuing legal obligation of the Corps of Engineers to .- |
provide additional in-lieu fishing sites, and our anthority to direct- -
_ ly transfer projejct'lanfi to the Department of the Interior (DOI).
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. As presenfed by Mr. Morgan R. Rees, Deputy for Policy, Plan-

ning and Legislative Affairs, Office of the Assistant Secretary of
the Army (Civil Works) in his testimony before the Senate Select
Committee on Indian Affairs, any legal obligation of the Corps of
Engineers to acquiré in-lisu fishing sites under authority of the
1945 Rivers and Harbors Act was fulfilled with the acquisition of
the in-lieu fishing sites om the Bonneville pool. Technically the

~ Corps of Enginesrs has met its legal obligations to provide in-lieu

fishing sites. However, we are aware that there is a continuing in-

- terest to designate additional in-lieu fishing sites.

In regard to the concept of administrative transfer of Federal

project lands, the authority to directly transfer project lands to the "

Department of the Interior is very limited as ig fully described in

-the foliowing paragraph. This point was raised in meetings and

conferences over the last two months with Columbia River. Inter
Tribal Fish Commission (CRITFC), Bureau of Indian Affairs (BIA),
Tribes, and members of your staff. A direct transfer of project
lands for in-lieu fishing site purposes would require Congressional
authorization. :

We have the potential of dealing with three categories of lands
for in-lieu fishing sites: Federally owned lands excess to project
needs (should such be identified), and non-Federal lands which
would need to bhe acquired. Lands needed for authorized project
purposes cannot be excessed and therefore cannot be transferred to
the Department of the Interior (DOI) absent Congressional authori-
zation, If lands excess to project needs are former Indian lands, as
defined by statute, then the Corps, in accordance with GSA proce-
dures, could transfer these excess lands to DOL If the lands are
excess but not former Indian lands, then the land would be report-
ed to GSA which could in turn transfer it to DOL Some proposed
gites may require the acguisition of additional land, an action for
which we have no authority and would need legislation.

In response to your question of our progress since the April 19,

1988, Suhcommittes Hearing, the Portland District has coordinated

with. CRITFC, BIA and appropriate Indian tribes, and is accelerat-

ing the master plans for the mid Columbia River projects (Bonne-

.ville, The Dalles, and John Day) to identify possible in-lieu fishing

sites, The Master Plan is the basic document guiding Corps of Engi-
neers responsgibility pursuant to Federal laws to preserve, conserve,
restore, maintain, manage, and develop the project lands, water,
and associaied resources. '

" The master-planning will begin in Fiscal Year 1989, Tasks will -
include detailed scoping, resotirce inventory, land use analysis, -

dgency and public involvement, and land use designetion for Corps
managed lands aléng the Columbia River, Potential in-lien fishing
git&d will be evaluated in this context. The results could serve as
the basig for any legislative proposal for transfer of land. The

- master planning process includes public participation which weighs

competing requirements for the limited resources: As with Nation-

- al Environmental Policy Act (NEPA) documentation, public partici-

pation is g1 integral part of master planning.

- While there is no legal requirement for NEFPA documentation in.

the master planning process, the issties raised may require some

form of NEPA cqmpliemc_:e documentation. Althqugh.the transfer of
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land to other Federal agencies is categorically excluded from
NEPA dogumentation, 88 CFR Part 230.2 goes on to say that a dis-
trict commander should be alert for- extraordinary circumstances
which may dictate the need to prepare an EA or EIS. Such circum-
stances may exist in that the District has already received com-
ments from other members of the public. This would certainly
‘seem to requiire that the public be given a chance to participate in
our magter planning process. Public involvement is a critical ele-
ment of master planning which the public has come to expect. Part
230.9 also states that categorical exclusion does not exempt the
action from compliance with any other Federal law.

On July T 1988, Portland District staff met with Mr. Richard
Monet of your.'staff, and toured existing and potential in-lieu fish-
ing sites. On July 25, 1988, Portland District staff met with staff of
CRITFC, BLA representatwes of the Tribes, and Ms. Susan Long of
Senator Hatﬁeld’s staff. At that meeting, Portland District staff, in
further explanation of prior testimony, restated that a master plan
study would be required prior to idenmtification of any additional
new in-lisu fishing sites on the Corps of Engineers project lands,

On August & and 10, 1988, the District staff met with staff of the
CRITFC and representatives of Tribes to more definitively describe
the thirty sites proposed in the CRITFC report and to map them.

Any recommendations will be based on regional needs, agency
and public invelvement, and resource suitability. We recognize that
this process does not prcmde for immediate transfer of lands to the
DOL However, it will assure that all potential sites are considered
and evaluated in a context of regional needs, agency, and public de-
sires and within all federal laws, regulations, and policies. The
Indian Tribes will be asked to best serve all regional interests and
will provide for the optimum use of the hmlted public lands and
waters of the Columbia River,

We will continue to inform you of our progress. Thank yourfor

%our interest in the Corps of Engineers and the Columbia River
asin.

Sincerely, _ .
, » ParTrick J. KEriy, A

" Brigadier General, U.S.
Army, Director of Civil
Works. oo :

LEGISLATIVE HISTORY

HR. 2677 was introduced June 11, 1987 by Representatlve
_ Rhodes of Arizona. The House Interior and Tnsular Affairs Commit-
tee held a hearing on the measure on September 29, 1987 and it
assed the House on December 7, 1987. The bill was referred to the

' eIect Committee on Indian Affalrs on December 8, 1087,

CoMmITTER RECOMMENDATION AND TABULATION oF VoTe
The Select Committee or Indian Affairs, in open business session

on Septembér 21, 1988, by unanimous vote and with a quorum .

present, recommends that the Senate pags ELR. 267‘? with an
amendment in the nature of a substrtute : _ :

3915
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[page 80

(4) A final order has been entered.in the civil action entitled

John Benedict Renville v, Bluckfeet Tribe of Indians, et al,, No.

CV-84-41-6F, in the United States District Court for the Dis-

trict of Montana dismissing with prejudice all claims, cross-

claims, counterclaims, third-party claims, and all other claims
arising out of such civil action. .o

{d) This subsection provides that the land acquired in trust by

the Secretary under the Act shall be subject to the laws that would

- apply if the sale of October 28, 1946, had not taken place.

(e) This subsection provides that the amounts paid under subsec-
tion (a) of this Act are tdax exempt pursuant to section 7 of the Act
of October 18, 1973 (87 Stat. 468; 25 U.S.C. 1407), . , ,

_ () This subsection provides that the amounts paid under subsec-
tion (a) of this Act to Mary Lois Peterson Munoz shall be consid-
ered as funds for condemnation proceedings as provided for in Sec-
tion 1033 of the Internal Revenue Code,

(g) This subsection limits the amount of attorney fees to be paid
for services rendered John Benedict Renville in connection with
any claim described in this bill to 10 percent of any amounts paid
John Benedict Renville under subsection (a) of the Act, including
the value of the land returned, such attorney fees to be paid from
the funds awarded Renville under this Act.

(h) This subsection directs the Secretary of the Interior to have
made an appraisal of the value of the lands described in subsection
(b) as of the date of enactment of this Act. The subsection further
provides that the sums paid to the Blackfest Tribe and Mary Lois
Peterson Munoz under subsection (a) of the, Act shall not exceed
such appraisal values, plug a reasonable attorney's fee, not to’

exceed 10 percent of such award, any contract to the contrary now
“withstanding, . _

TITLE IV—COLUMEIA RIVER TREATY FISHING ACCESE SITES

Section 401(a) provides for the immediate administration of sev-
eral sites by the Federal agency owning them for the use of treaty
fishing by members of the named Indian entities. The maps to
which the Act refers have been prepared by the Army Corps of En-
gineers, at the request of the Committes,.in conjunction with the
named Indian tribes. It is the intent of the Committee that’ the
lands be managed by the Federal agency currently holding them
for the purpose of access to fishing sites, and that improvements to

- the sites be made, from the time of the passage of the legislation.

In the event that privately owned lands appear to be represented

. 'as-sites’ on the numbered maps, only Federally owned lands are

subject to this subsection. S
~ Section 401(b)1) requires the Secretary of the Army to identify

.any and all lands for sale adjacent to the Bonneville Pool and to

acquire at least’six sites adjacent to the Bonmeville Pool to be pro-
vided as in-lien sites before any equitable satisfaction is attained
for the United States’ commitment to provide in-lieu sites in the
Bonneville Pool. It is understood, of -course, that the Secretary of

the Army will consult with the named Indian entities before ac- -

quiring any lands under this subsection.
L 3920
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[page 81] '
Paragraph (2) of subsection (b) requires the Secretary of the

- Army to improve as defined the lands under subsection (a) and

lands acquired under Paragraph (1) of subsection (b) at least to the
level provided the existing in-lieu sites and to the standards of im-
provements provided in the National Park System for modern
camping facilities. The Committee also expects that facilities will
be constructed and maintained in a manner consistent with the Co-
lumbia River Gorge Commission Scenic Area Management Plan if
the sites are located within the external boundaries of the Colum-
bia River Gorge National Scenic Area established pursuant to
Public Law 99-663. This section also provides that the Federal
agency currently owning the lands may negotiate an agreement
concerning operation and maintenance costs with the Department
of the Interior to transfer the sites, affer improvements have been
made, to the Department of the Interior for maintenance and man-
agement purpgses, .

Paragraph (3) of subsection (b) resquires the Secretary. of the
Army to make certain improvements at two named sites.

Section 401(c) requires the United States to treat the costs of im-
plementing Paragraphs (2) and (3).of subsection (b) as project costs

of the Columbia River projects and to allocate those costs to the re-

spective purposes of those projects in accordance with existing law
applicable o allocation of project costs. .
Section 401(d) authorizes up to $2 million. to implement the pur-
poses of (b)(1) of this title. _ : o
Section 401(e) grants the Secretary of the Interior the right of
first refusal to accept eny lands that any Federal agency of the
United States makes available, provided that the total acreage of

‘lands provided as in-lieu sites under subsections (a), (b), and (e) not

exceed 360 acres, so that the total acres of in-lieu sites in the Bon-

neville Pool, including existing sites, not exceed 400 acres.

The Committee understands that the Corps of Engineers is cur-
rently undergoing a master planning process and that as a result

_ of that process, some of the lands that the Corps now owns may be

determined to be no longer needed for project purposes. Other Fed-
eral agencies often take similar planning exercises, If, after consul-

. tation with the named tribes, the Secretary of the Interior deter-

mines that any lands that would be ‘declared excess would be suita-
ble for fishing sites, he should take the necessary steps to inform

" the agency and the lands should be designated as new in-lieu sites
-and .immediately managed by that agency as fishing sites for the

named tribes, improved by the Department of the Army, and trans-

© ferred to and maintained by the Department of the Interior.,

__Section 401(f) provides that nothing in this Section shall affect

any claims the named tribes or any other tribes may have concern--
_ ing the Dalles, John Day, McNary Dams or any other projects on.

the Columbia River except the Bonneville as provided for in subsec-

‘tion “(e), This subsection also provides that this Section does not
‘affect the legal status of the existing in-lieu sites and further as-
“sumes that the legal status of the newly provided in-Heu sites will

be entirely ¢onsistent with those of existing sites. . - :
soet
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As for the proposed payment to Mrs. Munoz, it would appear
very unlikely that as a third -party she has any cause of action
against the United States. Moreover, the government would have
defenses on the merits to such a claim. ‘

Therefore, the Department opposes the passage of the draft sub-

-stitute for 8. 802; The Office of Management and Budget has ad-

vised this Department that there is no objectin to the submission of
this report from the standpoint of the Administration's program.
Sincerely,
‘ Tromas M. Bovp,
Acting Assistant Attorney
General,

StratemEnNT BY Momcan R. REms, Derury ror Poricy, PLANNING
AND LrcisLamve Arparrs, OFFICE OF THE ASSISTANT SECRETARY
OF THE ARMY FOR Crvin WORKS

' Mr. Chairman and members of the. committes, my name is

Morgan Rees. I am Deputy for Policy, Planning, and Legislative Af-

fairs in the Office of the Assistant Secretary of the Army (Civil
Works), Accompanying me today are Mr. Bernie Bishop, Chief of
Master Planning/Cultural Resources Section from the Corps. Port
land District and Mr. Charles Flachbarth, our attorney from the
Corps Office of Counsel in Washington. Assistant Secretary Page-
regrets that he cannot appear before you today to discuss the im-

- portant issue of Indian fishing rights on the Columbia River,

We are here to discuss the status of the law, pertinent agree-

"~ ments and actions taken with respect to the provision of Federal

lands along the shoreline of the Columbia river for the use of the
Yakima, Umatilla, Warm Springs, and Nez Perce Tribes as in-lieu
fishing sites in compensation for historically used sites which were
inundated by reservoirs congiructed by the Federal government.

[page 48]
EACKGROUND

- In 1855 these Tribes first entered into treatiés which were rati-

fied in 1859. Under these treaties, the tribes ceded 1o the Federal
Government all Indian title to the lands other than the reserva- -

. tions that they currently occupy in the Columbia River Basin and

reserved for themselves the right to fish the banks of the lower Co-
lumbia. River, . - . S - '
Bince the treaties were "approved, the Federal government
through the United States Army Corps of Engineers has construct-
ed four multi-purpose dams on the mainstem of the lower Colum-
bia River in Oregon and Washington. These four are in addition to
ten other dame on tributary waterways in Oregon, Iddho, and -

~Washington as well as four dams on the lower Snake River in

Washington. The four dams on the Columbia River mainstem serve
to generate 6,040 MW of hydroelectric power and provide naviga-

tion facilities to carry approximately 8.4 millon tons of cargo annu- | |

ally. These dams also provided nearly 4.5 million recreation user
days in 1888 alone, The Department of the Interior and other pri-
vate and public .utility districts have also constructed numerous

3832
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power generating projects on the main stem of the Columbia and
Snake Rivers and other tributary streams. :

STATUS OF AGREEMENTS AND LAWS

There are two agreements, one reached in 1989 and another in
settlement of & lawsuit in 1972 which affect the provisions of in-
lieu sites. In addition, the 1945 River and Harbor Act authorized
acquisition of unspecified sites and facilities.

THE 1839 AGREEMENT

The first of the major projects constructed on the lower Columbia

as the Bonneville Dam, constructed in the mid-1980’s. The con-
struction of the Bonneville Dem resulted in the inundation of 37 .
usual and accustomed Indian fishing places on the mainstem of the
Columbia River between Bonneville Dam and The Dalles, An
agreement was negotiated with the Indian tribes for inundation of
their accustomed fishing sites in 1939 and approved in 1940 by the
Secretary of War. The agreement called for the Govermment fo ac-
quire more than 400 acres of land at gix described sites to serve as
“in-lieu” fishing sites. The Corps ‘was to make certain improve-
ments thereon, and thereafter turn the sites over to the Depart-
ment of the Interior, Bureau of Indian Affairs, to be administered
for the permanent use and enjoyment of the Indian tribes. A

Section 2 of the 1945 River and Harbor Ach was the Congression-
al implementation of the “agreement” between the Government
Officials and the Tribes, Congress authorized the Secretary of War
“. .. to acquire lands and provide facilities . . . to replace Indian
fishing grounds sibmerged or destroyed as a result of the construc-
tion of Bonneville Dam, . .”. Punds not to exceed $50,000 were au-
thorized to be expended for this purpose. This amount proved inad-
equate for acquisition, and was subsequently raised by Congress in
19565 to $185,000. However, the Act did not specify the number, lo-
cation, or size of the sites to be acquired. . :

Tpage 44]

Because of disagreements among the various parties to the agree-
ment of 1939, not all ‘the sites outlined in the agreement were ac-
quired and some sites were substituted. In all, five tracts, totalling
40 acres, were purchased for the use and benefit of the Indians.
The decisions concerning acquisition of the sixth site and disposi-
_tion of the balance of the funds for improvement of the sites an-
. thorized by the 1945 River and Harbor Act were epproved by the
Umatilla, Warm Springs; and Vakima governing bodies. In acquir-
ing b sites, and expending the total amount of funds appropriated
by Congress, the Corps is not permitied by law to acquire any addi-
tional in-leu sites, However, as will be discussed later, there are
‘administrative-options which could be used- to establish in-lieu figh-
ing sites or Federal land. ' : ) B

THE 1872 AGREEMENT

Based on the original authorization for coﬁstru_ctien of Bonne-
ville Dam, in the late 1960s and early 19708 the Bonneville Power
Administration and the Corps of Engineers began studies to en-

-3033.
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large the capacity of the existing Bonneville power-generating ca-
pability. This was accomplished by raising the water levels behind
the dam to generate additional power at peak loads to help meet
the Pacific Northwest Power requirements. This proposal was the
subject of a lawsuit, Confederated Tribes of the Umatillae Indion
Reservation v, Calloway in the United States District Court in
Oregon. At issue was the effect of the change in the levels of the
Bonneville pool on certain of the indjen sites, and on the migration
of salmonoid fish. ,

A settleiment to the Confederated Tribes of the Umatilla Indian
Reservation v. Callewey lawsuit was reached in 1972 between the
Executive Branch of the Federal Government and the Indian
tribes, The Executive Branch agreed to try to obtain additional au-
thority from Congress to acquire additional in-Heu sites for the
tribes for fishing sites lost in the Bonneville, the Dalles, and John
Day Pools, and to improve the facilities at the exigting in-leu sites
in the Bonneville Pool. It should be noted that the original authori-
zation in 1945 was limited to the Bonneville pool.
~ The District Court Decision on the Confederated Tribes case filed
in 1973 based on these negotiations recognized that the Federal
Agencies had no authority to acquire additiopal in-leu sites, The
Decision noted that the agencies were recommending to OMB legis-
lation for the acquisition of additional in-lieu fishing sites in the
lower Columbia River and for construction of improvement on the
existing sites. Such facilities would include access roads, boat
ramps, sanitary fish cleaning, curing, and other ancillary facilities
with electrical service and landscaping, -

In order to fulfiil the settlement which was negotiated .in 1972,
the Corps had’ comstructed the additiona) improvernents to the in-
lisu sites. In -addition, proposed legislation was submitted to Con-
gress In 1874 under fhe signature of Secretary of the Army;
Howard H. Cellaway, to authorize the Secretary of the Army to ac-
quire additional in-leu sites at Bonneville, The Dalles, and John
Day Dams. Suth legislation, however, was never enacted. There-
fore, we continue to have no. authority to acquire additional sites.

: [page 4b] :

The Corps of Engineers has continned to meet with the Bureau
of Indian Affairs to discuss the activities and uses of Federal lands
for Indian fishing in the lower Columbia River and the impact of
fishing on other uses made of the Columbia River waterway. The

Bureau of Indian Affairs approached the Corps of Engineers in the

past several months 1o discuss the feasibility of acguiring and/or
designating additional fishing sites in the lower Columbia River

* Basin from Bonneville Pool to McNary Dam in support of Indian

fisheries. - .

....The Burcau has identified a number of locations for additional
in-lieu fishing sites. The Corps is preparing a Columbia River Re-
gional Overview of the Bonneviile, the Dalles, and John Day
projects which will address, among other items, the issues involv-.
ing existing Indian fishing sites and the need to: identify other po-
tential future sites. These studies should indicate whether addition-
al sites for ribal fishing areé feasible taking into consideration rec-
reational and navigation use of the Columbia River systemt.

o 3934 .
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The Secretary of the Army has no enforcement authority under
the Lacey Act. Thus, we will defer to the representatives of the De-
partment ‘of Justice in discussing the restrictions placed on fishing
in the Columbia River under the Lacey Act and the terms of the
Settlement Agreement under the case of United Siates v. Oregon.

-However, to the extent that fishermen attempt to find access o the

river through Federal project lands not available for that purpose
or to impose their activities in the Federal recreation areas con-
trary to the rules and regulations established for the use of such
areas, they are subject to citation by the Corps of Engineers for vio-

lations of Title 86, Code of Federal Regulations regulating the use

and enjoyment of the Federal park and recreation areas, Although
the Secretary of the Army hag no law enforcement capability, per
ge, any violations of state or Federal law must be referred to local
or state law enforcement agents, -

In summary the Corps exhausted all authority to acquire in-liew
gites under the 1945 River and Harbor Act, as amended and has no
authority to acguire. additional sites at this time. We do, however,
heve expertise which could be used in conjunction with existing au-
thorities to identify such sites and would be happy to work with
the Committee and the Deg?rtment of the Interior in order to pro-
tect tribal fishing rights. This concludes my statement and I would
be glad to answer any questions you may have. :

* _ o x * *

- 3988
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SOURCEY Corps of Engineers (January 1989)

Mid Columbis River Projects — Master Plan for Resource Use.

TABLE 1. HR 2677 SITES
Mo, Site Name Location
BONNEVILLE LOCK AND DAM POOL AREA
L. 2677-1. Bonneville Skamanla/
Ares Qffice Washinpgton
%2, 2677-2 North Dallas Klickitat/
Washington

THE DALLES TOCK AND DAM POOL.ARFA

3, 2677-3
‘4, 2677-3.
5. 2677-4
6. 2677-4,
7. 2677-5.
B, 2677-5.

Avary

Celile
Maryhill

‘Rufus

Preachers Eddy

Cliffs

JOHN DAY POOL _AREA

9. 1877-6,

- 10, 2677-6.

11, 2677-7.

12, 2677-7.

Roxth Shore

Le Page

Goodnoe

Pasture Polnt

Roch: Creak

Kifckicar/
Washington

Waseco/Oregon

Klickitat/
Washington

Sherman/
Qregon

Sherman/
Qregon

Klickitar/
Hashington

Ki{ckitat/
Washihgton

Sherman/
Oregon

Klickivat/
Weshington

Klickitar/

Hashingten

Klickitvat/
Hashingten

RuMe

" 1e?

189-390

197.198

201.-202
208

212-213
213-214

214-215

218.217
218
225-?26
226

248

(Public Domain
Withdrawn)

Real
Estata

FEE

FEE

FEE

FLO
FEE
FEE

FEE

FEE
FEE
FEE
FEE

FEE

Appendix A-13

Use

Admin

* Qther

Park

fark

Other
Qther
Park

Park

?ark
Park
Other
Ocher

Other

Approx,
Acres

2.0

1.8

L1

8.2
2.2
3.6

B.6

- 7.5

2.8

12.0

5.7

|

Urban

Urban

Gen,

Gen,

CGen,-
H/A
/A

N/A

N/A
N/A
/A
/A

YA




Mo,

la,
13,
16,
17.
18,
19.

29,

“21.

22,

23,

KEY:

Site

2677-8,

2677-9.

2677-10,
267710,
2677411,
2677-11.
2677-1).
2677-12.
2677-12,

2677-12.

lﬂnme

Sundale
Roosevall
Hoonay
Pine Craeﬁ
Threemile

Canyon

Alderdale

Alder Cresk

Crow Butte
Faler Road

Boardman

Location

Klickltat/
Washington

Klickitac/
Washington

Klickitat/
Washington

Klickitat/
Washington

Hotzow/
Oregon

Klickicat/
Waghingron

Klickitat/
Washington

Benton/
Washington

Morrow/
Oregon

Herzow/
Oregon

FLO - Flowage Easement
FEE - Federal PFee Title

236

240.241
247248
2&9L250
255-256
257-258
257258
261262
288-269

269

R.M. - River Mile
H8A - Rational Scenic Area:
Urban - Urban Arez

Gen, - General Management Area

Real
Estpte Use
FEE Parlk
FEE Park
FEE Ocher
FER Other
FEE Other
FEE Other
(Public Domain
Withdrawn}
¥EE Othaxr
(Public Domain
Withdrawn)
FEE Park
FEE Park
FEE Park

N/A - Hot applicable
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3.3

10,3

3.7

10.6

5.7

28.1

8.4

4.6

N/A
N/A
N7A
N/a
N/A‘
N/A
N/A

N/a
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P.L. 100-581
Sec. 401

Publi¢ lands.

Conservation.

Recreation,

Washington.
Oregon. ‘
Conaervation.
Recreation.

Appropriation
authorization.

- acquired by any

LAWS OF 100th CONG.—2nd SESS, Nov. 1

' TITLE IV—COLUMBIA Rx_\éﬁ%gmmv FISHING ACCESS

Src. 401. (a) All Federal lands within the area described- on maps
numbered HR2677 sheets 1 through 12, dated September 21, 1988,
and on file in the offices of. the Secretary of the Interior, the
Secretary of the Army and the Columbia River Gorge Commission
shall, on and after the date of enactment of this Act, be adminis-
‘tered to provide access to usual and -accustomed fishing areas and
ancillary fishing facilities for members of the Nez Perce Tribe, the
Confederated Tribes of Umatilla Indian Reservation, the Confed-
erated Tribes of the Warm Springs Reservation of Oregon, and the
Confederated Tribes and Bands of the Yakima Indian Nation,

(b) Notwithstanding any other provision of law, the Seéretary of

- the Army shall—

(1) identify and acquire additional lands adjacent to the
Bonneville Pool from willing sellers until such time that at least
six sites have been acquired adjacent to the Bonneville Pool for
the purpose of providing access anhd ancillary fishing facilities
.(fo;- th?l members of the Indian tribes referred to in subséctior

a): an e ST . ,

(2) improve the lands referred to in subsections (a}.and para-
graph (1) of subsection (b) and maintain such lands until such
time as the lands are-transferred to the Department. of the

- Interior for the f)urpose of maintaining the sites. Such improve-
ments shall include, but not be limited to, camping and park
facilities to the same standards as those provided in the Na-
tional Park System; all weather access roads and boat ramps;
docks; sanitation; fish cleanin, curing, and ancillary fishing
facilities; electrical .and sewage facilities; and landscaping: and

{3) make improvementsat existing sites, including but. not
limited to dredﬂ)ng at the site at; Wind River, Washingt.on, and
z:;mstructing a boat ramp on or near the site at Cascade Locks,

regon. - . - . : » o
(c) The Secretary of the Army shall treat the costs of implementa-
tion of paragraphs (2) and (3) of subsection (b} as project costs of the
Army Corps of Engineers Columbia River projects, and such costs
shall be allocated in accordance with existing principles of allocat-

ing Columbia River project costs, Funds heretofore and hereafter

; appropriated to the Secretary of the Army for maintenance and

development of Columbia River projects may be used to defray the
costs of accomplishing the urposes of this Act, . S
(d) There is hereby authorized to be appropriated a sum not to

+ exceed $2,000,000 to implerment the purposes of subsection (bX1).

(e) The Setretary of the Interior shall be vested with the right of
first refusal, after consultation with the Indian entities in subsection

. (&), to acccept any lands adjacent to the Columbia River within tha

Bonneville, Dalles, and John Day Pools now owned or subsequently

Federal agency and declared to be excess lands or
otherwise offered for sale or lease by such Federal agency, and upon
such acceptance, such Federal agency shall transfer such lands to

the Secretary for the purpose of Indian treaty fishing: Provided -

however, That total acreage of 'sites provided under this section
adjacent to the Bonneville Pool of the Columbia River not exceed
three hundred and sixty acres.

(f) Nothing iri this Act shall be construed as repehling, -superséd-
ing, or modifying any right, privilege, or immunity granted, re-

102 STAT. 2944
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served, or established pursuant to treaty, statute, or Executive order
pertaining to any Indian tribe, band, or community.

TITLE V--POTAWATOMI JUDGMENT FUNDS

Skc, 501. That, notwithstanding any provision of the Act of Octo-
ber 19, 1973 (87 Stat. 466; 25 U.S.C. 1401, et seq.), or any other law,
regulation, or‘ plan promulgated pursuant thereto, the funds
appropropriated in satisfaction of the judgment awarded to the
Wisconsin Band 6f Potawatomi in docket 28 of the United States
Claims Court.(including all interests and investment income accrued
thereon) shall Le used and distributed as provided in this title.

Sec. 502, (a)The funds appropridted with respect to the judgment .

awarded the Wisconsin Band of Potawatomi in docket 28 of the
United States Claims Court (less attorney fees and litigation ex-
penses), inchiding all interest and investment income accrued
thereon, are allocated as follows: - - .
(1) 445, of such funds are allocated to the Hannahville
Indian Community, and -
(2) 31%s1 of such funds shall be allocated to the Forest
County Potawatomi. ~ . i .

(b)) The funds allocated to each Indian tribe under subsection (a),
and any interest and investment income accrued on such funds, are
hereby declared to be held in trust by the United States for the
. benefit of such Indian tribe and shall be invested by the Secretary of
the Interior for the benefit of such Indian tribe. :

(2) The funds held in trust by the United States under paragraph
(1) for the benefit of an Indian tribe shall be available to the
governing body’ of such Indian tribe, on a budgetary basis and
subject to the approval of the Secretary of the Interior, for tribal,

social, and economic development programs for such Indian tribe.-

Sec. 503. None of the funds held in trust by the United States
- under this title (including interest and investment income accrued

on such funds while such funds are held in trust by the United

States), and none of the funds made available under this title for
programs or for distributions under any programs, shall be subject
to Federal, State, or local income taxes, nor shall such funds nor
their availability be considered as income or resources or otherwise
utilized as the basis for denying or reducing the financial assistance
or other benefits to which any household or individual would other-
wise be entitled under the ial Security Act or, except for per

capita payments in excess of $2,000, any other Federal or federally
assisted program. : . .

TITLE VI—POTAWATOMI TRUST LANDS

Sec. 601, (a) All rights, title and interests of the United States in
the surface and mineral estate of approximately 11,300 acres of land
located in Forest County and Oconto County, Wisconsin, that was
acquired by the United States by reason of section 24 of the Act of
- dJune 30, 1913 (88 Stat. 102), including any improvements on such
land, are hereby declared to be held by the United States in trust for
the benefit and use of the Forest County Potawatomi Community of
Wisconsin and such land is hereby declared to be the reservation of
the Forest County Potawatomi Community of Wisconsin. -

(b) All rights, title, and interests of the United States in_ the
surface and mineral estates of approximately 3,359 acres of land

Apzpendm B-2
102 STAT. 2945

P.L. 100-581
Sec. 601

‘Securities.

Taxes.

Wisconsin.

Michigan,
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ingluding design of “figh-friendly” {furhines, for use on
the Columbia River hydrosystem.
(2) AUTHORIZATION OF APPROFRIATIONS.—There is author-
ized to be appropriated $12,000,000 to carry out this subsection,
() IMPLEMENTATION.—Nothing in this section sffects the
authority of the Secretary to implement the results of the research
and development carried cut under this ssction or any other law.

SEC. 512, COLUMBIA RIVER TREATY FISHING ACCESS,

Bection 401(a) of the Act entitled “An Act to establish proce-
dures for review of tribel constitutions and bylaws or amendments
thereto pursuent to the Act of June 18, 1934 (48 BStat. 987),
approved November 1, 1088 (102 Stat. 2944), is amendeod-—

(1) by striking “(a) All Federal” and all that follows through
i‘Golumbm River Gorge Commission” and inserting the follow-
ing:

“(a) EXISTING FEDERAL LANDS -

“(1) IN GENERAL—AIl Federal lands that are included
within the 20 recommended treaty fishing access sites set forth
in the publication of the Corps of Engineers entitled ‘Columbia
River Treaty Fishing Access Sites Post Authorization Change
Report’, dated April 1995,”; and

(2) by adding at the end the following:

“(2) BouNDARY ADJUSTMENTS.—The Secretary of the Army,
in consultation with affected tribes, may make such minor
boundary adjustments to the lands referred to in paragraph
{%1) astlt}}? Secretery determines are necessary to carry out
this title.”,

33 USC 1283a SEC, 618. GREAT LAKES CONFINED DISPOSAL FACILITIES,

note. (a) ASSESSMENT,—Pursuant to the responsibilities of the Sec-
retary under section 128 of the River and Harbor Act of 1970
(33 U.B.C. 1293a), the Secretary shall conduct an assessment of
Eﬁ genersl conditions of confined disposal facilities in the Great
Las.

(b) REPORT.—Not later than 3 vears after the date of the
enactment of this Aect, the Secretary ghall transmit to Congress
a report on the results of the assessment conducted under sub-
saction (g), Ineluding the following:

(1) A description of the cumulative effects of confined dis-
posal facilities in the Great Lakes. :

(2) Recommendations for specific remediation actions fo
each confined disposal faeility in the Great Lakes,

(8) An evaluation of, and recommendations for, confined
disposal facility management practices and technologies to con-
serve cepacity at such faciliies and to minimize adverse
environmental effects at such facilities throughout the Great
Lakes gystem. g

SEC. 5id. GREAT LAKES DREDGED MATERIAL TESTING AND EVALUA-
TION MANUAL,

The Secretary, in coo‘geratiun with the Administrator of the
Environmental Protection Agency, shall provide technical assistance
to non-Federal interests on testing procedures contained in the
Great Lakes Dredged Material Testing and Evaluation Manual
developed pursuant to section 230.2(c) of title 40, Code of Federsal
Regulations.
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v 1162, Btate jurisdiction over offenses cotumitied by or against
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Aug. 1b INDIANS—CRIMINAL OFFENSES Ch.b 50b
S : Pub. 280

INDIANS—CRIMINAL OFFENSES AND CIVIL CAUBES— Rt
STATE JURISDICTION .
Sec Legisiative History, p. 2409

w
CHAPTER 506—PUBLIC LAW 280 -
[ET. R. 1008 : :
_ An Aot to nonfer jurisdiction on the States of Ga[lfnrr;Ia, Minnesota, Nehias.
ka, Oregon, end Wisconsin, with respest to crimihal offenses and civil
causes of actlon committed or arising en {ndlan reservations within
such States, and for other purpoges. i
Be it enacted by the Senote and House of Representatives of the Unibed -
. - Qbates of America in Congress assembled, That ! '
Chapter 53 of title 18, United States Code, is hereby amended by
ingerting at the end of the chapter analysis preceding section 1161
of such title 44 the following new item: ) :
«11g9. State jurisdiction over offenses com itted by or against
Indians in fhe Indian country.” .
Sec, 2. Title 18, United States Code, is hereby amended by in-
serting in-chapter 58 thereof immediately after section 1161 a new
gection, to be designated as section 11624 as Tollows:

Indigns in the Indian counfry . - .

“(5) Hach of the States listed in the following table shall have
jurisdiction over offenses -commitied by or against Indians in the
areas of Indian country listed opposite the name of the State to the
same extant that such Siate has jurisdiction over offenses commifted
elsewhere within the State, and the criminal laws of such, State shall
have the same foree and effect within such Indian country s they
have elsewhere within the State: ' -

“State of : Indian country affected

Minnesota cavesionn- Al Indian country within the State, except
i ) the Red Lake Reservation
Wehrasks «vesesoer.. Al Indian country within the Stata
OFBEONL +acversensno.All Indinn country within the State, except
. the Warm Springs Reservation .
TWIBCONBIT 4 »easesssq All Indian country within.the Staie, execepl
' ' the Menominee Beservation te

“(b) Nathing in this section shall authorize the alienation, encum-
Yrancs, or taxation of any real or personal property, including water
rights, belonging to any Indian or any Indian iribe, band, or com- - )

Taunity that 15 held-tir-trost-by-the Vrited-Btatos-op-ds-subjectdo o o ]
pegtrietion against alienation imposed by the United States; or ghali
authovize regulation of the use of such property in a manner incon-
sietent with any Federal ireaty, agreement, or statute ot with any

T g -

umtan

44,7 13'0.8.0.4,
‘8.6,

yegulation made pursuant thereio; or sRall deptive any Indian of

rac, § 1161,
1§ 1162, .

- - T L
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apy Indian tribe, band, or community of any right, privilege, or
. immunity afforded under Federal treaty, agreement, or statute with
respact to hunting, trapping, or ﬁahing: or the control, licensing, or
regulation theraof,
“(e) The provisions of sactions 1152 and 1158 of this chaptar shall
not be appleable within the areas of Indian countr}r ligted in sub-
section (4) of this section.” .

See. 8. Chapter 85 of title 28, United . States Code, is hersby .

amendad by ingerting at the end of the chapter analysis precedmg-
“section: 1881 of such title ¢ the following new ftem:

“1880. State eivil Jurladmtmn in acl‘.iona to which mdians aré
parties.”

8ec, 4. Title 28, United States Code, is herchy amended by in-
gerting in chapter 85 thereot immediately after section 1869 & new
section, to be designated as. section 1860,%7 as follows!
“§ 1860, State eivil jurisdiction in actions to which Indlans are

. Parties

“(a) HEach of the States listed in the following ta'ble ghall have‘
jurisdiction over civil causes of action between Indians or to which
Indiang ars parties which arise in the areas of Indian country listed
opposite the name of the State to the same extent that such State has
jurisdietion over other civil eauses of detion, and those civil laws of

such State that are .of general -application to private persons or

private property shall have the same force and effect. . within such
Indian country ae they have élsewhere within the State.

" “Qtate of Indian country affected

California ...........All'Indian country within the State
anesota ervveers All Indian country within the State, except
' the Red Lake Reservation .
Nebraska  ....o..... All Indian country within the State

Qrefon .u...... Al Indian eountry within the State, except

"the Warm Springs Reservation
Wiaconsin .....00....All Indian country within the State, except
the Menommea Reservatmn )

“{b) Nothing in this sectmn shdll authorize the alienation, encum-
brance, or taxation of any veal or personal property, ineluding water
rights, belonging to any Indian or any Indian tribe, band, or com-
munity that is held in trust by the United States or iz subject to a
restriction against alienation imposéd by the United States; ; or shall
authorize regulation of the use of such.property in a manner incon-

2~

sistent with any Federal frealy, agreement, or statute or with apy -

regulation made pursuant thereto; or shall confer jurisdiction upon
the State io adindicate, in probate proceedings or otherwise the.

ownership or right to possession of such property or any mterest
* therain,

“(¢) Any tribal ordinance or custom heretof"oxe or hereafter

adopted by an Indian tribe, band, or community in the axercise of amy
anthority which it may Possess ghall, if not inconsistent: with Bny

46, 28 U.8.C.A, prec, § 1331, n
47, 23 ULB.CUA ?mn.' .

' . 664

Appendix D - 2

—t




catalloapplonlyto kivestoek 'mzz:cha,aeduby_orﬂfmz-lndl-a,nsnwi’ﬁ-hmf-unds

Aung., 16 INDIANS-—PERSONAL PROPER’I‘Y Ch. 506
: Pub, 281

applicable civil law of the State, be givenfull force and effect in the
determinetion of civil causes of action pursuant to this section.”
See, 6. Section 1 of the Act of Qetober b, 1949 (68 Stat, 705, ch.
604), is hereby repesled,® but such repeal shall not affect any pro-
ceedinga heretofore ingtituted under that section,
Sec, 6. Notwithstanding the provisicns of any Enabling Act for
the admission of a Btate, the consent of the United States is hereby

"given to the people of any State to amend, where necessary, their

State constitution or éxisting statutes, as the case may be, to remove

© any legal impediment to the assumption of eivil and criminal juris-

dietion in accordance with the provisions of thiys Aect: Prowided,
That the provisions of this Act shall not 'become effective with ve-

. 8pact to such assumption of jurisdiction by any such 8tate until the

pecple thereof have appropriately amended their Sta.te conatitution
or statutes as the case may be,

Sec. 7. The consent of the United States is hereby gWen to any
other Btate not having jurisdiction with respect to crlmmal offensesn
or civil causes of action, or with respect to both, as provided for in
this Act, te agsume jurisdiction at such time and in such manner as
the people of the State ghall, by effirmative legislative action, .obli-
gate and bind the State to assumption thereof,

Approved August 15, 1958,

"

INDIANS——PERSONAL PROPERTY—PURCHASE
AND SALE

. S ez Legisiative History, p. 2414
CHAPTER 506—PUBLIC LAW 281

~[H. R. 3400]
An Act-to terminate certsln Federal restrictlons upen Indians,

. Be it enaoted by the.Senate and House of Representatives of the United

Stntes of Americs in Congress assembled, Thai:

Settions 487 and 2136 of the Revised Statules (25 U.8.C., sec.
266} and section 2135 of the Revised Statutes (26 U.8.C., sec.

© 265),50 all of the said laws belng laws which forbid the sale, nur-

chage, ox; posgession by Indiens of ‘personal property which may .
be sold, purchased, or possessed: by non—Indmns, are hereby repealed.
. Bec, 2: (a) Seetiom 1157 of title 18 of the United States Code,. ag
amended, is furither amended by strllcmg the period zt the end
thereof and Adding the following: < Prowided, That this section

prowded from "the revolving loan fund establizhed pursuant to the

_Acts of June 18, 1934 (48 Stat. 984), and June 26, 1986 (49 Stat.

1867), as amended and supplemented, or from tribal loan funds used

. under regulations of the Secretary of the Interior, and to livestock

isgnad to Inchans as luans repayable ‘in kind’, and to the increase of

48, U.8.C o e Cong.Bervice 194!] D, 722, B0, %6 TIL.8,C.A, § 266,
48, 25 O.B.C.A: § 266, 51, 18 U.8.C.A. § 1157
665 -
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